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At Keir Steele Waldon Lawyers, we strive to 
”enrich the journey” for every client we work with. 
This not only means achieving positive outcomes 
for our clients, but providing support, advice and 
guidance at each step along the way.  

Not only can family breakdown be a stressful and 
emotionally draining time, it can easily become 
a complicated legal web for families to have to 
navigate. Helping you through this process is 
what we do best. Our role is to help you find a 
fresh start and leave you with a pathway to an 
independent life. 

The Family Law service at Keir Steele Waldon 
Lawyers is different to most. We provide a holistic 
approach to your legal needs by combining our 
family law experience with the expertise of our 
commercial team, so that all aspects of your 
matter such as transfer of property, transfer of 
business interests, wills and estates are given the 
highest priority from beginning to end.  

Family breakdown and separation may be the 
most difficult and challenging time you face in 
your life. Our experience has shown us that we 
are strongest when our people and clients work 
together.

From the very first contact with our family 
law team, you will receive a courteous and 
professional approach, giving your matter the 
attention to detail it requires. We are committed 
to supporting you through each step of the 
process by being accessible and providing timely 
responses. We will represent you in negotiations, 
mediations and at court events and secure 
outcomes in the best interests of you and your 
family.

In this booklet, we try to help you understand 
your entitlements to fair and proper outcomes. 
We also offer insight into the dispute resolution 
process after separation.

Our Approach to Family Law 
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Family Separation: The Basics
Relationship breakdown is a very emotionally distressing experience.  Along with your family and friends, 
there are services in the community that can help you through a relationship breakdown in several ways, 
including:

 z  Helping you and your partner work through relationship problems; 
 z  Helping you and your children adjust to separation or divorce; 
 z  Assisting you and your former partner in reaching an amicable agreement; and 
 z  Helping you adjust to and comply with court orders. 

People considering separation or divorce, and those affected by it, are encouraged to use the community 
services available to them, which include: 

Family 
Counselling

Family Dispute
Resolution (mediation) 

Family and
Relationship Education

a process in which a family 
counsellor helps people deal 

with issues relating to families, 
relationships, marriage, 
separation and divorce. 

a process in which a family 
dispute resolution practitioner, 
independent of all the parties, 
helps people resolve some or 
all their disputes during and 
after separation and divorce. 

courses which give people a 
greater insight, enhanced skills 
and support to improve their 

relationships

Organisations such as Family Relationships Centre and Relationships Australia are recommended as a 
starting point to assist with non-court-based family services.

Family separation is already difficult enough without the added stress of significant disagreements with 
your former partner. Reaching an agreement can offer many advantages, such as: 

 z  The ability to participate in and acknowledge that agreements are result of your own 
decisions;

 z  Reducing the financial and emotional burden and costs of Court proceedings;
 z  Maintaining an amicable relationship with your former partner and building better co-

parenting relationships;
 z  Providing financial freedom to move forward with your life; and
 z  Improving communication and skills to resolve disputes in the future.

At Keir Steele Waldon Lawyers, we have a strong focus on dispute 
resolution and mediation to help you reach a resolution without the 
stress and cost of going to court. We will explore with you every 
opportunity to reach an agreement. Court proceedings are the 
absolute last resort.  
 

Reaching an Agreement
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It’s a common misconception in Family Law that you only need a lawyer to argue about complex matters 
in Court when people cannot agree. Although this does occur, these matters are in the minority. An 
overwhelming majority of family law matters are settled by negotiation and agreement with 
the assistance of lawyers. 

Even if you have already come to an informal or verbal agreement, you still may need a lawyer to 
advise you on how your informal agreement will affect your rights and responsibilities relevant to your 
circumstances. Your lawyer can also advise you on the best way to formalise your agreement and protect 
you from any future claims. 

If the agreement is left on an informal basis, stamp duty exemptions and capital gains rollover relief on 
the transfer of property are not available.  More importantly, each party remains exposed to a claim 
by the other.   For these reasons and to protect your interests, engaging lawyers to help write up your 
agreements is usually necessary.

It also depends on how you wish to formalise the agreement; it may be a legal requirement that a lawyer 
has certified that legal advice was first obtained. This is a requirement in complex family law documents 
such as Binding Financial Agreements and Binding Child Support Agreements.

When to Engage a Lawyer



05Keir Steele Waldon Lawyers - Treading New Paths

The Property Settlement Process

Binding Financial Agreement Property Settlement Orders 

When people separate, more often than not, they need to determine 
how they are going to divide their assets (property) and debts. There are 
a number of ways this can be achieved, including:

 z  Through agreement without any court involvement;
 z  By formalising an agreement through consent orders in the Family Court, or
 z  If agreement cannot be reached, by applying to the court for orders relating to the 

division of property and payment of spousal maintenance. 

Regardless of your relationship status - defacto, heterosexual or same sex relationships or 
marriage, in Australia, parties are at liberty to decide between themselves how they will divide 
their property after separation. 

Where an agreement is reached, it is important and sensible to formalise it to provide certainty and 
finalise the financial relationship between the parties. If the agreement is left on an informal basis, there are 
a number of property related exemptions and relief that will not be available to you. Further, and more impor-
tantly, each party remains exposed to a claim by the other. 

There are two ways to formalise an agreement between you and your former partner:

A Binding Financial Agreement is also commonly 
referred to as a “pre-nuptial agreement” and deals 
with the assets of a relationship in the event of a 
separation. Binding Financial Agreements aren’t 
just for married couples, they can be drawn up 
during a marriage or de facto relationship, after a 
divorce or breakdown of de facto relationship, or 
even in contemplation of a marriage or de facto 
relationship.

Binding Financial Agreements do not require 
the involvement of the Courts, therefore it is 
important that you consult a lawyer if you have 
been asked to sign a Binding Financial Agreement 
or would like to draft one, because there are 
some significant legal requirements that must be 
met before a Binding Financial Agreement can be 
considered “Binding”. 

If these conditions are not met, then the agreement 
may not be enforceable. These legal requirements 
are in place because the Court isn’t involved in the 
process in determining whether the agreement is 
just and equitable.

Property Settlement Orders issued by the Court 
under the Family Law Act deal with all the assets, 
liabilities and financial resources of the parties to 
a relationship. Property Settlement orders and 
Binding Financial Agreements are enforceable, 
and legally binding.

Unlike a Binding Financial Agreement, Property 
Settlement Orders must involve the Court and can 
be made either by consent (of each party) or the 
Court can decide itself, if the Orders made are just 
and equitable in all the circumstances. A Property 
Settlement Order that is made by consent has the 
same affect as if it had been made by a Judge after 
a trial. 

Where parties are unable to agree on a property 
settlement, upon application by either party, 
the court will step in and impose on the parties 
orders that it considers appropriate.   In doing 
so, the Court must not make any order unless 
satisfied that, in all the circumstances, it is just and 
equitable to make such an order.  This may or may 
not however accord with an individual party’s own 
sense of justice. 

When making a Property Settlement Order, the 
court follows the same process, whether the 
property pool is small or large.
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Property Financial Resources
Property includes a person’s assets and 
liabilities. Property is the most comprehensive 
of all terms which can be used for every possible 
interest which a person can have. Generally 
speaking, property will be an asset or interest 
which is in existence, able to be quantified, and 
to which the parties have a present entitlement.

Common property includes:

 z  Real estate;
 z  Bank accounts;
 z  Vehicles;
 z  Furniture and furnishings;
 z  Mortgages and other loans;
 z  Debts;
 z  Business/partnership/company property;
 z  Trusts;
 z  Superannuation.

Property is usually included at its value 
and Orders can be made in relation to its 
distribution. The value of the property of the 
parties is ascertained by deducting the value 
of their total liabilities from the value of their 
assets. In the case of encumbered assets, the 
value is ascertained by deducting the amount 
of the secured liability from the gross value of 
the asset.

Property is distinguishable from a ‘Financial 
Resource’. 

A financial resource is not defined in the Family 
Law Act, however it basically refers to assets 
which are a source of potential wealth and 
cannot be divided under Orders at the time, for 
example, they are not available now, but may 
be available and of some value in the future. 

Examples of financial resources include:

 z  Leave entitlements (Accrued long service 
and annual leave) – if likely to be in the form 
of cash;

 z  A future pension entitlement;
 z  Tax losses;
 z  An anticipated inheritance.

While not considered property, financial 
resources remain relevant because of the 
future financial benefit they may provide and 
hence the Court will take them into account to 
ensure the split of the property pool is just and 
equitable. 
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Time Limits Injunctions

Asset Valuation

The Family Law Act applies strict time limits 
in relation to property settlement or spousal 
maintenance for a divorce or separation.

Each party seeking property settlement orders 
must do so:

 z  in married couples:  any time from 
separation until 12 months after a divorce 
is finalised or

 z  in defacto relationships: within two years 
after separation, regardless of any informal 
agreement.  

For married couples any claim must be 
commenced within 1 year of divorce order 
becoming effective, and a divorce can only 
be applied for after 1 year of separation. In 
reality of course, some couples will not divorce 
straight away and so, the time limit will not start 
to run until they have a divorce order.

The court also has discretion in certain 
circumstances of hardship to allow parties 
to commence proceedings after this time.  
However, this should not be a reason not to 
finalise and formalise your property settlement 
because, an extension may not be granted 
and therefore it is prudent to commence 
proceedings within the strict time limits rather 
than taking the chance.

The time limit does not mean that the 
proceedings must have ended, but must have 
commenced, before the time limit expires.

It is not uncommon in family disputes for the 
Court to make injunctions, restraining a person 
from beginning or continuing an action which 
infringes on the legal right of another. In a 
property settlement situation where a party 
disposes of assets or deals with property 
without the consent and contrary to interests 
of the other party, then an injunction can 
be imposed to prevent them from selling, 
disposing or otherwise dealing with assets of 
the relationship.  If you find yourself in these 
circumstances, it is essential to obtain 
legal advice urgently, so your lawyer can 
act immediately. 

If there is real estate property, for example your 
home or an investment property, but you are 
not on the title, this does not mean that you 
don’t have an interest in the property.   There 
is always a risk in these situations which enable 
an ex-partner to sell, transfer or borrow money 
against the property.  In these circumstances, to 
prevent this happening your lawyer can assist 
by lodging a caveat over the property on your 
behalf to prevent further non-informed action 
and to protect your property interests. 

The value of assets, if your settlement proceeds to final hearing, is the 
value of the asset at the time of the hearing. However, the value of assets 
at separation is still relevant if there has been a change in those assets 
between separation and the date of Trial (or the date of a negotiated 
settlement).

If the value has changed since separation simply due to market and / or 
economic conditions, such as the house value has gone up or down, the 
value at the time of final hearing is the relevant value.

If an asset has gone up or down due to the actions (either positive or 
negative) of a party then that change is very relevant and the Court can 
on occasions “add back” assets that have been wasted or diminished by 
a party’s activities, or adjust the percentages (upwards or downwards) 
based on the contributions, either positive or  negative, that parties have 
made post-separation. 
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Whether the parties reach their own settlement by consent (amicable or negotiated through lawyers) or 
through a  litigated court process, the Courts will apply a four-step approach to ensure that final orders 
and adjustments to the property pool are just and equitable. This may or may not however accord with 
an individual party’s own sense of justice.

In most cases the Court will easily be satisfied that it is appropriate to proceed with alteration of the 
interests of the parties. There are however rare cases where the Court will form the view that it is not 
appropriate to do anything. 

Once the decision is made to proceed with alteration of the property interests, the Court adopts a four-
step process:

‘Property’ in this context has a broad definition. It includes every possible interest that a person 
can have. For family law purposes, regardless of whose name property is held, whether it is 
held jointly or individually, when and how the property was acquired, whether it was received 

as a gift from a relative during the relationship or whether it was acquired following separation, all are relevant  
when considering and evaluating contributions to the property pool (see Step 2). Superannuation interests are 
also treated as property. 

During this step, other than in special cases, all assets, liabilities and financial resources are ‘pooled’ and 
the current market value for the entire pool is ascertained. 

‘Property’ is given a broad definition so to include every possible interest a party may have. There can be 
up to five pools of assets: 

1. What party A owns; 
2. What party B owns; 
3. What the parties own jointly; 
4.  Party A’s superannuation entitlements; and 
5. Party B’s superannuation entitlements. 

In assessing the entitlement to property settlement under the Family Law Act there are two possible approaches; 
the global approach and the asset-by-asset approach. 

 z  The global approach looks at all the assets and the parties’ contributions to their property as a 
whole whereas the asset-by-asset approach considers the parties’ interests in individual items of 
property. The global approach will generally be the approach the courts will adopted. 

 z  The asset-by-asset approach will only be appropriate in special circumstances where, for example, 
an inheritance was received following separation, or where during the marriage, some property was 
treated as exclusively the property of one party. It will also be more appropriate the shorter the 
relationship.

When the Court adopts the global approach, the parties’ assets, liabilities and financial resources are all 
‘pooled’ and the total value is determined. Superannuation interests are considered property and will be 
included in the asset pool or may be determined as a separate “property pool”. 

Where there is dispute about the value of items in the pool, independent valuations may be required.

The Four Step Process

Identify and Value the Net Property of the Parties STEP

1
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Each party’s contributions, financial and non-financial, direct and indirect, to the 
acquisition, conservation and improvement of the property are then considered. 

Each party’s contributions to the welfare of the family, including as a homemaker and parent, are also 
considered. A couple’s combined efforts earning an income and caring for home and family are often, 
but not always, considered to be equal - regardless of whether one party did more of one thing than the 
other. The factors considered here are of a retrospective nature.

On the basis of the parties respective contributions to the property pool and to family welfare, the Court 
decides what percentage of the total pool is attributable to each party. 

There is no presumption in Australian law that each party has contributed equally, or that a 
‘50/50’ division is appropriate. There is a notional percentage division of the pool at this stage, but this 
may not be the division that is ultimately ordered. 

At the end of this step in the assessment process, the court will consider that an adjustment, if any, is just 
and equitable or in other words fair in all of the circumstances.

Consider the Contributions of the Parties STEP

2

In this step, the Court considers prospective factors, which may justify an adjustment to 
the percentage division that was arrived at in Step Two and that an adjustment, if any, 
is fair in all of the circumstances. 

The Court will consider the parties’ comparative ages and health, their respective incomes and earning 
capacities, whether a party has the care of a child of the marriage, the duration of the marriage and its 
effect on a party’s earning capacity, and so on. (These are the same factors that a Court must consider 
when asked to make an order for spousal maintenance and may be referred to as ‘maintenance factors’ 
or ‘future needs factors’). 

The usual effect of this step is that a party’s ‘contributions based’ percentage entitlement (arrived at in 
Step Two) may be adjusted up or down, depending on the current and future needs of each party. For 
example, a person who might be entitled to, say, 70% of the property pool based on the assets they 
brought into the relationship, may find their entitlement reduced if the other party has significantly lower 
earning capacity or is the primary carer of the party’s children.

Adjustments for Future NeedsSTEP

3

Finally, the Court must consider whether the orders it proposes to make after 
completion of the previous steps are just and equitable. At this step, the Court may 

also consider the form of the order. For example, it may decide that one party should receive more of 
the current assets (such as the family home) and the other more of the superannuation assets, if that is 
appropriate in the circumstances.

Implementation of the Orders in a Just and Equitable 
Way

STEP

4



DIRECT 
AGREEMENT

DIRECT 
AGREEMENT

By you and your 
spouse without 

the help of 
lawyers

NO AGREEMENT
Use other process 

options

You instruct a 
lawyer and obtain 

advice

Voluntary process 
or courtreferred 

processes

COMMENCE 
PROCEEDINGS
- File initiating 

Applications and other 
supporting Documents
SERVE OTHER PARTY

- File Response and 
Supporting Documents

THIRD COURT EVENT
- Consent Order

- Second Interim Hearing
- Trial Pathway or

- Arbitration pathway

FIRST COURT EVENT
- Mention / Directions 

Hearing
- Interim Hearing

SECOND COURT 
EVENT

- Directions Hearing
- Interim Hearing

FOURTH COURT 
EVENT

- Call over
- Directions Hearing

Preparation for Trial
- Affidavit of evidence 

in Chief
- Update Reports

- Brief Counsel for Trial

TRIAL
Hearing before 

Judge

Arbitrator 
Selection Process

Parties complete 
Arbitration 
Statement

Disclosure and 
exchange of 

financial documents

Each file Response 
to Arbitration 

Statement

Arbitration 
Hearing

Final Arbitration 
Award within 28 
days of hearing

Register the 
Award in the 
Family Court.

If unsatisfied 
consider appeal 

prospects.

Negotiation 
and settlement 
attempts with 

final documents 
exchanged 
voluntarily, 
inurgent or 

complex cases, 
your lawyer may 

advise to file a 
court application

If negotiations are 
successful - an 
Application for 
Consent Orders 

is prepared, 
signed and filed 

in the Family 
Court of Australia. 

Final orders are 
sealedby the 

court

AGREEMENT

You then instruct 
lawyer(s) to put 
the agreement 

into a formal 
legally binding

CONSENT ORDER 
Terms of 

Agreement are 
filed with the 

court

MEDIATION GENERIC ARBITRATION COURT
APPLICATION
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Treading the Family Law Pathway

To protect your future interests in property and ensure your entitlement to a fair and just settlement, 
engaging lawyers to assist with the practical aspects of your agreement is absolutely necessary.
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Contact our Family Law Team

Claudia LeslieDiana Falcomer
LAWYERSENIOR ASSOCIATE

dfalcomer@kswlawyers.com.au cleslie@kswlawyers.com.au

TOWNSVILLE
Level 1/131 Denham Street
PO Box 1015
Townsville QLD 4810
+61 7 4722 0220

INGHAM
45 Lannercost Street
PO Box 364
Ingham QLD 4850
+61 7 4776 1488

CONTACT DETAILS
www.kswlawyers.com.au
info@kswlawyers.com.au


